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LYON L. BRINSMADE*

Mexican Law - An Outline and

Bibliography of English Source
Materials Relating to Certain
Aspects Thereof t
Introduction
The American lawyer, without specialized knowledge of Mexican law,
may feel bewildered by what he reads or hears concerning legal problems
in Mexico, and may not know where to begin when his clients approach
him concerning possible business or other matters in that country.
This article is intended to serve as a preliminary aid to such a lawyer.
Thus, it may assist him in his initial efforts to define issues that may be
involved in a particular matter, and it may give him some understanding of
the perspective that affects such issues within the panorama of the Mexican legal system.
However, it would not be advisable to utilize this article for purposes
that transcend such initial considerations because, for one reason, the
scope of the subject is so broad and varied, as not to permit a definitive or
exhaustive treatment thereof in an article such as this. For another reason,
the subject may undergo change at any time. Therefore, care should be
exercised in the consideration of statements made or referred to herein, to
be sure that the same are current at the time. Moreover, the American
lawyer generally would be unwise to proceed in a foreign matter without
the assistance of specialized legal counsel.
*LL.B. Harvard (1950); member of the Houston- Bar, and Chairman of the Committee
on Foreign Investments and Development of the Section of International Law of the American Bar Association.
tThis article is adapted from a report completed in June, 197 1, for the Committee on
Foreign Investments and Development (see above note) as well as for the Committee on
Developments in International Law of the State Bar of Texas, when the writer was Chairman
of both such Committees.
The writer is especially indebted to Lic. Jorge Camil, Mexico City, for his many hours of
research and dedicated effort in compiling materials for this article, and to Lic. Fausto C.
Miranda, also of Mexico City, for reviewing drafts of the Outline and Bibliography herein, and
for his helpful comments and suggestions.
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While on the subject of specialists, our American lawyer would be well
advised to review the international and other sections of the various legal
directories at his disposal, and to confer with his colleagues who are
experienced in the handling of international matters, so that the most
qualified legal counsel might be chosen to assist him in a given case.
Some cautionary remarks may also be ventured concerning interpreters
and translations. The process of interpreting and translating is not mechanical; rather, it is comparable to the restatement of the spoken or written
word into other words in the same language and, accordingly, it involves a
continuing exercise of judgment and interpretative analysis. It should be
apparent, therefore, that the interpreter or translator must have a good
knowledge of the subject in which he is working, in addition to commanding the spoken and written versions of the languages involved. The requirement that he be well-versed in the subject at hand will vary in quality, of
course, depending on the degree of precision that is demanded by the use
that is to be made of the interpretation or translation.
Before turning to the subject, we should briefly refer to the makeup and
relationship of the "Outline" and "Bibliography" sections that follow this
"Introduction." Thus, the "Outline" section contains a breakdown of the
various aspects of Mexican law that are dealt with herein, in accordance
with a system of classification and under headings that are familiar to an
American lawyer. The "Bibliography" section lists citations corresponding
to each of the subjects in the "Outline," under the same number and
heading for the subject found in the latter.
Organizationof the Government'
Mexico is a federally integrated republic which is named the United
Mexican States (Estados Unidos Mexicanos), and consists of twenty-nine
states, two territories and a federal district. The organization of its government is similar in form to that of the United States, but the powers of
Mexico's federal government are much more dominant than those of our
federal government.
The Mexican federal and local governments have the traditional separation of powers between their three component branches, that is, the executive, the legislative and the judicial. However, the executive branch has
dominant powers, especially in the federal government.
At the federal level, the head of the executive branch and undisputed
'For an excellent and current review of Mexican law, see H. K. WRIGHT, FOREIGN
LAWS AND POLICIES (Chapel Hill: U. N. C. Press, 1971). The
discussion on the organization of the Mexican Government begins at page 12 thereof.
ENTERPRISE IN MEXICO:
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leader of the country is the President. He is elected by popular vote for a
six-year term and may not be re-elected.
The federal legislative branch consists of a Congress which is divided
into two chambers, one of deputies and the other of senators. The members
of Congress are also elected by popular vote, those of the Chamber of
Deputies for a term of three years, and in the Chamber of Senators for a
term of six years.
The federal judicial power consists of a Supreme Court of Justice, circuit
and district courts.
The states are subdivided into municipios, somewhat similar to our
counties.
2

Legal System
Mexico, like most of the countries of Western Europe and Latin America, is a code jurisdiction with the civil-law system. The sources of legal
authority are primarily the provisions of the different codes and statutes,
secondly certain resolutions of the Supreme Court and formally binding
precedents (known asjurisprudencia) and, thirdly, treatises written by legal
scholars who undertake to comment and explain, in rather generalized and
conceptual terms, provisions that are contained in the codes and statutes.
Except under certain circumstances, judicial decisions are not considered a
source of law and are not formally binding in future cases.
Article 133 of the federal Constitution provides that the Constitution,
the laws of the federal Congress enacted in accordance with the Constitution, and all treaties in accordance therewith, "shall be the Supreme
Law of the entire Union." In certain areas of law, such as, commercial
matters, labor, credit institutions, oil and gas (i.e., petroleum), mining,
railroads, patents, trademarks and means of communication, among others,
the federal government has exclusive authority to legislate. Consequently,
legislation in these areas emanates from the federal Congress, most of it in
the form of special statutes rather than generalized codes, and such legislation has uniform application throughout the country.
Each state, however, has a civil code, a code of civil procedure, a penal
code, and a code of criminal procedure, as well as other laws and statutes.
The Federal District and Territories also have similar codes, enacted by
the federal Congress. In fact, the state codes have been adopted almost
intact from their counterparts for the Federal District and Territories,
although important differences may be encountered between them in certain instances.
2

H. K.

WRIGHT,

supra note I, at 30 (The Structure of Mexican Law).
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The Civil Code and the Penal Code for the Federal District and Territories, also apply to the rest of the country with respect to matters within
the legislative jurisdiction of the federal government.
In Mexico, as in other countries that have the civil-law system, the civil
code is considered to be the source of the fundamental private law. Although the civil code supplements several codes and statutes by reason of
express provisions therein, it also applies generally to furnish the background for, and fill the voids in legislation, in much the same way as the
common law serves as the foundation for, and to fill the voids in the
statutory law of our system.
The Civil Code for the Federal District and Territories is divided into
four principal subdivisions (called "books"). The first book contains the
law of persons, including domestic relations; the second book contains the
law of property; the third book covers the law of succession, wills and
estates; and the fourth book covers a broad subject known as "obligations," which includes matters that in the common-law system are classified under contracts, torts, unjust enrichment, bailments, agency and
conveyances, among others.
Outline3
1. Administrative Law
Public administration in Mexico is centered around a very powerful and
complex executive branch. It is headed by the President, who is the
undisputed leader with very broad powers, and the members of the presidential cabinet.
Depending from the presidency are fifteen ministries (sectetar(as) and
three departments (which should not be confused with departmental subdivisions of the ministries) of equal rank with the ministries, followed by
numerous inter-ministerial committees, independent administrative commissions, decentralized institutions, and corporations. Among the latter,
the best known, perhaps, are: Pemex (the Mexican oil company), the IMSS
(the Mexican social security institute), and the Mexican railroad company.
The ministries are responsible for the enforcement of statutes and the
shaping of presidential policy in matters pertaining to their jurisdiction; the
same are governed by the Law of Ministries and Departments of State.
It may be of interest to note that two devices known as the oficio and the
circular, which are official communications from the heads of ministries
aReferences to English source materials which relate to each of the subject subdivisions
in this Outline, are found in the Bibliography section, infra, under the same subject heading
and number.
International Lawyer, Vol. 6, No. 4

Mexican Law- CertainAspects Thereof
and departments to their subordinates, are used as quasi-legislative devices
that have binding effects under certain circumstances.
2. Agriculture
Foreigners wishing to invest in agricultural land in Mexico are subject to
special regulations that relate to (I) their status as foreigners, and (2) the
maximum area of land that may be privately owned under the Mexican
agrarian laws.
With respect to (1), a constitutional provision prohibits the "direct ownership" of land by foreigners, including Mexican companies having foreign
stockholders, within the so-called "prohibited zone." This zone includes all
areas that are within one hundred kilometers (about 60 miles) from the land
borders or fifty kilometers (about 30 miles) from the sea coasts. As to the
remainder of the country, foreigners may own real property, providing that
they meet applicable requirements. Thus, in the case of foreign individuals,
the acquisition of agricultural land appears to be limited to inmigrados (that
is, foreigners who have acquired the right permanently to reside in Mexico), and in the case of Mexican companies having foreign stockholders it
appears that certain limitations as to foreign-control must be observed.
Regarding (2), above, the agrarian laws place a limit on the amount of
land that may be privately held, and any investor that acquires a larger
amount of land, risks expropriation for the benefit of the agrarian communities know as ejidos. The maximum area of land that may be privately
owned depends upon the quality of the land, or the use to which it is put.
Thus, the maximum limit runs from one hundred hectares (about 247
acres) in the case of irrigated or humid land, to eight hundred hectares
(about 1976 acres) for arid mountain or grazing land; and in the case of
land used for livestock raising the maximum area must not exceed what is
necessary to maintain a maximum of 500 head of large livestock or the
equivalent in small livestock.
3. Aliens and Nationality
Constitutional provisions concerning rights and obligations of Mexican
nationals may be found in articles 30 through 32 of the Constitution, article
30 providing for citizenship on the bases of birth, naturalization and nationality of parents. Articles 34 through 38 of the Constitution then provide
rights and obligations of Mexican citizens who have attained the legal age.
Between the two sets of articles mentioned above, is article 33 of the
Constitution, a short paragraph pertaining to "aliens," which contains the
following three principles: (i) anyone who does not meet the requirements
InternationalLawyer, Vol. 6, No. 4
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of article 30, is an alien; (ii) aliens generally are entitled to the guaranties
which the Constitution grants to individuals, but the executive branch of
the government has the right to expel from Mexico, immediately and
without a trial, any alien whose continued permanent residence in Mexico
is "deemed inconvenient"; and (iii) aliens may not become involved, in any
manner, in the political affairs of Mexico.
The foregoing constitutional provisions are implemented in the Law of
Nationality and Naturalization and in the General Law of Population. The
latter governs the entry of aliens into Mexico and its enforcement is a
function of the Ministry of Internal Affairs.
4. Antitrust
Article 28 of the Constitution, in addition to proscribing monopolies, tax
exemptions and prohibitions for the purpose of protecting industry, as well
as certain agreements, combinations and other restrictive practices, prohibits "every act or procedure which prevents or tends to prevent free
competition in production, industry or commerce, or services to the public," and, "in general, whatever constitutes an exclusive and undue advantage in favor of one or more specific persons and to the prejudice of the
public in general or of any social class." This same article 28 excludes
labor unions and certain other associations and practices from the application of its prohibitions, and contemplates "severe punishment" for those
who violate the provisions thereof.
The legislation which implements the foregoing constitutional prohibitions is set out in the so-called Law of Monopolies. Notwithstanding the
broad language of the Constitution, noted above, the Law of Monopolies
indicates that the government's concern in this field is concentrated on
prices and that the constitutional prohibitions against other practices that
would protect industry and tax exemptions, should not be considered too
literally. The existing legislation appears to be directed more at the maintenance of economic stability than to the safeguarding of competition. The
result is that Mexican regulation of monopolies and restrictive trade practices appears to be of very limited application.
5. Automobile Liability
Article 1913 of the Civil Code for the Federal District and Territories
establishes a form of strict liability for any person using "mechanisms,
instruments, apparatus or substances which are dangerous in themselves,
by reason of the velocity which they develop, their explosive or
inflammable nature, the strength of the electric current they conduct, or for
International Lawyer, Vol. 6, No. 4
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other analogous causes," since under said article 1913, such a person is
liable for the damages he causes as a result thereof "although he does not
act illegally, unless he proves that the damage was produced by the fault or
inexcusable negligence of the victim."
However, this area of tort liability has not acquired the importance in
Mexico that it has in the United States, because article 19 15 of the Civil
Code imposes a relatively small limit of recovery. Thus, article 19 15
provides for the payment of damages and losses, limited as follows:
1. When the damage is caused to persons and produces death or total,
partial or temporary, incapacity, the amount of the recovery shall be
determined by applying the rates that are established in the Federal
Labor Law, according to the circumstances of the victim, and taking as
a basis the income or salary received by him.
When the income or salary exceeds twenty-five pesos 4 per day, only
11.
this sum shall be taken into account to determine the recovery.
111. If the victim does not receive an income or salary, or the same cannot
be determined, the Payment shall be established by taking as a basis the
minimum wage.
The Federal Labor Law, in turn, limits the maximum financial liability to
the relatively small sum that is payable thereunder in case of death. Applicable provisions of such Federal Labor Law are:
Art. 500. When the risk brings about, as a consequence, the death of the
worker, the recovery shall include:
1. Two months of salary for funeral expenses; and
I1. Payment of the amount that is established in Art. 502.
Art. 502. In case of death the worker, the recovery corresponding to the
persons to which the prior article refers, shall be the amount
which is equivalent to the sum of seven hundred and thrity days
of salary, without deducting the recovery which the worker received during the time that he was subjected to the regime of
temporary incapacity.
We understand that the result of applying the foregoing provisions, is to
establish a maximum recovery for the Federal District, at the present time,
of nineteen thousand seven hundred and eighty pesos (equivalent to approximately $1,582 United States dollars), if the victim works or has a
business, and of twenty-five thousand two hundred and eighty pesos
(equivalent to approximately $2,022 United States dollars) if the victim is a
non-working person.
Though the Civil Codes of some of the Mexican states provide for larger
recoveries, on accidents that occur within their respective borders, such
state Civil Codes are not applicable to aliens travelling in Mexico because
4
Equivalent to two United States dollars, at the present rate of exchange of 12.5
pesos/U.S. $1.00.
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the Law of Nationality and Naturalization provides that such aliens are
subject to the Civil Code for the Federal District and Territories.
6. Banks and Banking
Since the federal Congress has exclusive authority to legislate in matters relating to banks and banking, the General Law of Credit Institutions
and Auxiliary Organizations promulgated by that Congress, applies to
private banking throughout Mexico. The establishment of a private bank
requires specific authorization of the federal government. Such authorization is issued by, and in the discretion of, the Ministry of Finance and
Public Credit, after consulting the Bank of Mexico and the National Banking Commission. Such authorizations are not transferable. Government
banks, such as the Bank of Mexico and other governmental credit institutions, are governed by other special federal laws.
In general, banking is an area in which foreigners are restricted. While
the law authorizes foreign banks to establish branches in Mexico under
concessions from the finance ministry, the government presently does not
grant any such concessions. However, a number of foreign banks do
maintain representatives in Mexico, with the authorization of the finance
ministry, for purposes of liaison with correspondent banks and others.
7. Commercial Law
Mexico, a country with the civil law system in contrast to our common
law system, divides private law into civil law and commercial law. However, this division is not absolute. As an example, article 2 of the Commercial Code authorizes judges to apply civil law concepts for the purpose
of supplementing any deficiencies in the Commercial Code. The existing
Commercial Code was enacted in the nineteenth century and has been
superseded, to a great extent. Thus, it has been supplemented with a
number of specific laws, such as the following: General Law of Credit
Institutions 'and Auxiliary Organizations, Law of Bankruptcy and Suspension of Payments, General Law of Insurance Institutions, General Law of
Commercial Companies, and General Law of Negotiable Instruments and
Credit Operations. All of these special laws are applicable throughout
Mexico because of the federal government's exclusive authority to legislate
in commercial law matters.
8. Conflict of Laws
As a federal republic, Mexico is subject to possible conflict of laws as
between the federal government and the states, and also as between the
states.
International Lawyer, Vol. 6, No. 4
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Article 133 of the Constitution contemplates the resolution of conflicts
as between the government and the states, in that it provides that the
Constitution, the laws of the federal Congress emanating from the Constitution, and all treaties in accordance therewith, "shall be the Supreme
Law of the entire Union" and it directs the judges of each state to conform
with such Constitution, laws and treaties, notwithstanding any provisions
to the contrary in the Constitutions and laws of the states.
The resolution of conflicts as between the states is contemplated in
article 12 1 of the Constitution, which provides that in each state "full faith
and credit shall be given to the public acts, records and judicial proceedings
of all of the other states" and that the federal Congress shall, by general
laws, provide for the manner in which such acts, records and proceedings
are to be proved, and that the effect thereof shall be subject to certain
conflict-of-laws rules that are enumerated in such article 12 1.
9. ConstitutionalLaw
As previously mentioned, article 133 of the federal Constitution provides that the Constitution, the laws of the federal Congress emanating
from the Constitution, and all treaties in accordance therewith, "shall be
the Supreme Law of the entire Union" and that the judges in each state
shall conform with such Constitution, laws and treaties, notwithstanding
any provisions to the contrary in the Constitutions and laws of the states.
Such federal Constitution is divided into nine subdivisions (or titles)
covering matters as to: bill of rights, aliens and nationality; form of government; separation of powers; responsibility of public officials; the states;
labor and social welfare; general provisions; amendments to the Constitution; and inviolability of the Constitution, and other matters.
The most unique feature of the federal Constitution, perhaps, is the
numerous and detailed provisions included therein with respect to labor
and social welfare.
/0. Copyright
This subject formerly was included in the part of the Civil Code dealing
with property. However, the federal Congress in 1956 enacted a special
federal copyright law, and the existing legislation is contained in a 1963
amendment thereto.
Due to the specialized nature of the subject and the existence of various
source materials in the English language which are available to practitioners specializing in the field, nothing more than a translation of the
1963 amendment is cited herein.
11. Corporationsand Other Business Organizations
Preliminarily, as a result of the civil-law system's division of private law
InternationalLawyer, Vol. 6, No. 4
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into a civil law branch and a commercial law branch, it may be said at the
outset that there are two basic categories of entities that may be created
under Mexican law, namely: civil entities and commercial (i.e. "mercantile") entities. However, since civil entities (which are governed by the
Civil Code) are available only for non-profit activities (sociedad civil), or
for purposes which are not primarily to engage in profit-making activities
(asociac[oncivil), the same are not usually of much interest for the conduct
of business.
Business enterprises are concerned, generally, only with those forms of
organization which are governed by the Commercial Code and the General
Law of Commercial (i.e. Mercantile) Companies. This federal legislation is
applicable throughout Mexico. Although a procedure is provided under
Mexican law for the qualification of foreign entities, such procedure is
largely academic, since the foreign investor wishing to engage in a continuing business in Mexico, generally has little choice, as a practical matter,
but to operate through a Mexican entity.
Of the Mexican entities governed by the Commercial Code and the
General Law of Commerical (i.e. Mercantile) Companies, the one that is
generally used and most appropriate for the majority of foreign investors is
the sociedad andnima, (the Mexican entity which most nearly resembles a
corporation organized in the United States). To a much lesser extent, the
sociedad de responsabilidadlimitada (a special type of limited liability
company), is also used by foreign investors. Either of these entities as well
as any other type of business organization, may in turn be organized as a
sociedad de capital variable (an organization with variable capital), which
enables it to increase and decrease its capital, according to its financial
requirements, without need to amend its charter each time that a change in
capital structure is effected.
The sociedad andnima is easily organized; it must have at least five
incorporators, a minimum capital of twenty-five thousand pesos (presently
equivalent to two thousand United States dollars), and it may issue debentures as well as different classes of shares.
12. Criminal Law
The Penal Code for the Federal District and Territories classifies most
of the criminal offenses into three general categories, as follows: (1)
offenses against the physical integrity of individuals; (2) offenses against
the economic interests of society, and (3) sexual "delicts." In addition to
these general categories there are a number of special crimes provided for
in such Code, such as crimes against national security, international public
law (i.e. piracy), and national means of communication. Apart from such
International Lawyer, Vol. 6, No. 4
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federal Code, each state has its own penal code and code of criminal
procedure. There is also a federal Code of Criminal Procedure. The Penal
Code for the Federal District and Territories is applied throughout Mexico, as a federal penal code. Many penal offenses give rise to causes of
action in favor of private parties for the recovery of damages, in addition to
providing for imprisonment or other penalties for the offense.
13. Domestic Relations (including Marriageand Divorce)
The Civil Code for the Federal District and Territories provides that a
man must be over sixteen years of age and a woman over fourteen years in
order to marry, and requires parental consent in the case of each party to
the marriage who has not attained twenty-one years of age. The president
of each municipality may waive the minimum age requirement and judicial
authority may supply the parental consent, for good cause. In contracting a
marriage the spouses must state whether they choose to be under the
community property system or the separate property system. Ante-nuptial
or post-nuptial agreements may be entered into with the necessary formalities, to adopt or change the system that is to govern the property of the
spouses.
Article 267 of the above cited Civil Code lists seventeen grounds for
divorce, including mutual consent of the spouses, and article 272 of said
Code provides a form of administrative divorce for spouses without children who are of legal age and have made a property settlement, if married
under the community property system.
14. Eminent Domain (including "Expropriation")
Article 27 of the Constitution states that the right of eminent domain
(i.e. "expropriation") may be exercised only for reasons of "public utility"
and provided that there is compensation. This article also contains broad
bases for governmental control of private property, a general provision
therein stating that "the Nation shall at all times have the right to impose
upon private property such measures as are required by public interest."
The writ of amparo (further mentioned under 15., below) is an effective
remedy for the contesting of condemnation proceedings, except in certain
cases, such as those involving the condemnation of rural land for agrarian
purposes, wherein the use of this extraordinary remedy is expressly prohibited.
15. ExtraordinaryRemedies (Amparo)
Amparo is a unique and extraordinary remedy, constituting perhaps
International Lawyer, Vol. 6, No. 4
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Mexico's outstanding contribution to jurisprudence, and operating to some
extent as an injunction. It is available to protect (i.e. amparar) private
persons from laws or acts of government authorities that are in violation of
individual rights guaranteed by the Constitution. The writ of amparo is also
used as the appropriate method to challenge the constitutionality of laws,
and as an effective device to appeal some decisions of lower federal and
local courts for which there is no other appellate recourse.
The constitutional bases of this remedy may be found in articles 103 and
107 of the Constitution, implemented by a detailed law of amparo and to
some extent by the organic law of the federal judicial power.
16. Foreign Trade Zones (including Border and Coastal Industrialization)
Mexico's borader and coastal industrialization program is part of a
broader plan of the Mexican federal government, to improve the economic
conditions of the border and coastal areas, by alleviating the high unemployment rate that has prevailed in such areas. This industrialization program is aimed at attracting American producers of goods, that require a
great deal of labor for the production thereof, and its ultimate goal is the
eventual creation of twin-plants (that is, on both sides of the border) along
the common border between the United States and Mexico.
Under this program American manufacturers are granted certain tax
incentives in Mexico, and its federal government has relaxed, to a great
extent, some of the restrictive rules and policies relating to foreign investment and import-duties that apply in other areas of Mexico. Upon
return of the goods to the United States, the American manufacturer pays
United States duties only on the basis of the added value resulting from the
operations in Mexico.

17. Insurance
The General Law of Insurance Institutions applies throughout Mexico
to insurance companies, which includes private Mexican companies authorized to engage in insurance operations, and branches of foreign insurance
companies authorized to operate in Mexico pursuant to the law. In practice, however, no such authorization is known to have been given to a
foreign insurance company, and it appears that investment by foreigners in
Mexican insurance companies is restricted to stock acquisitions by individual foreign investors who act on their own behalf, and not as representatives of any group of foreign persons, whether individuals or legal entities.
International Lawyer, Vol. 6, No. 4
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18. Investment (Foreign)
Mexico does not have an integrated body of law regulating foreign
investment. The applicable legal provisions in this area are scattered
throughout its legal system. Thus, some of the provisions and restrictions
may be found in the Constitution, and others in the specific laws that relate
to particular areas of economic endeavor. Many of the provisions and
restrictions with respect to foreign investment, however, are the result of
discretionary powers given to governmental agencies and exercised according to prevailing policies. Most of the articles and books cited under this
heading contain listings of the statutes and regulations that apply to foreign
investment.
19. Labor Law
The federal government has exclusive authority to enact legislation
pertaining to labor. Article 123 of the Constitution contains a detailed
exposition of the basic rights and obligations of management, labor and
labor unions, most of the obligations expressed therein being those of
management. It should be noted in this connection that the Constitution
was enacted immediately after the revolution of 1910 and that, as a consequence, its text emphasizes the promotion of social justice and the
protection of the lower social classes. The constitutional article, mentioned
above, establishes the basis for minimum wages, maximum working hours,
and other terms and conditions of employment, including compulsory profit
sharing and the right to strike. The constitutional provisions are implemented in a detailed federal Labor Law.
20. Legal Education
Mexican students enter law school after obtaining a preparatory school
degree, which is roughly equivalent to an American high school degree plus
two years of college. The student remains in law school for a period of five
years. The greater part of the first two years in law school, is spent
studying subjects relating to political science and economics, and the last
three years are devoted to the study of courses in "law." With respect to
the latter, empahsis is given to the study of the provisions in the Constitution and codes and to treatises written by leading legal scholars, explaining the policies that underlie the constitutional and code provisions.
After completing such courses a student is required to write and defend
a thesis in order to obtain the degree of licenciado en derecho (licenciate in
law). Law graduates are not required to take a bar examination since
membership in a bar association is not compulsory, and graduation from an
International Lawyer, Vol. 6, No. 4
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accredited law school is deemed to evidence sufficient qualification to
engage in the practise of law. A large percentage of law students complement their rather theoretical school studies, by working as clerks or
pasantes in law offices, courts or government offices, during the last two or
three years of their study in law school.
21. Mining
Article 27 of the Constitution provides in substance, that all minerals
belong to the Nation; that the Nation's ownership in and to the same is
"inalienable and imprescriptible" (i.e. not transferable or subject to acquisition by statutes of limitation), and that private individuals or Mexican
companies may export, use or enjoy the same only by means of concessions granted by the federal government in accordance with the laws.
Mining in Mexico may be carried on by (i) the state, (2) by so-called state
participation companies, in which the state participates as a stockholder,
and (3) by private persons or companies.
In the case of (2) and (3) above, the limitations on foreign investment
depend on the nature of the mining concessions that are to be acquired or
held by the respective companies. Thus, if the mining concessions cover
national mining reserves, at least 66 percent of the capital of the concessionaire company must be owned by Mexican nationals; but if ordinary
mining concessions are involved, the capital of the concessionaire company
must be owned by Mexican nationals only to the extent of at least 5 1
percent.
22. Notaries and Public Registry Offices
As is true of notaries in other countires that have the civil-law system,
the Mexican notarial institution is very different from the institution of the
notary public known to our common-law system. Generally, the Mexican
notary is required to have a law degree, he is appointed to his position on
the basis of a competitive examination, he must furnish bond before assuming office, and he is subject to strict control by the state in the exercise of
his duties. The position is a full time occupation compensated by fees
regulated by law, in accordance with the transactions that are handled by
his office. The number of notarial positions is fixed by law, generally on the
basis of population, and the coveted positions generally become available
only upon the death or resignation of an existing notary.
The Mexican notary is an official vested with public authority and faith,
who is essential to the procedures of the legal system in which he operates.
Thus, the law requires that certain types of instruments be executed before
International Lawyer, Vol. 6, No. 4
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a notary, and even where the law does not so require, instruments may be
executed before him, for the purpose of giving them the evidentiary value
that is inherent in a notarial instrument. The records of the notary, which
are referred to as his protocol (protocolo),must be kept in accordance with
the detailed requirements of the applicable law.
Ordinarily, the original of any instrument executed before, and attested
by, a notary is kept permanently in his records, and the parties to the
transaction receive nothing more than certified copies (called testimonios)
of the original instrument retained and permanently kept by the notary. An
instrument which is so executed, and attested by a notary, is known as a
"public instrument," "public document" or "public writing," and it is
conclusive evidence that the persons who executed it manifested their
intention to make the agreements and the recitals therein expressed, that
the statements and acts which the notary attests to were made and did
occur, and that the notary complied with all of the formalities stated in the
instrument. The conclusive nature of such a notarial instrument may be
upset only by judicial action.
In addition to his authentication of important legal instruments, such as
articles of incorporation and certain contracts, conveyances, powers of
attorney and wills, the notary's functions also include attesting to the
existence or occurrence of certain important facts, such as legal notices,
demands, and protests of commercial instruments. Notaries are also responsible for seeing to it that taxes are paid on numerous transactions in
which they take part. Thus, in many cases, they withhold federal income,
stamp and other taxes on transfers of title to property that are made before
them, and they are also required to notify tax authorities of transactions
subject to tax that are executed before them.
Public registry offices are governmental agencies having as their function
the maintenance of records of certain important facts and transactions,
such as births, marriages, conveyances and mortgages, for the purpose of
giving notice thereof to third parties and providing certainty. Some of the
more important registry offices in Mexico are the Civil Registry, the Public
Registry of Property and Commerce, the National Agrarian Registry, the
Mining Registry and the Registry of Intellectual Property.
23. Oil and Gas
By virtue of a 1940 amendment to the Constitution, confirmed by the
Petroleum Law of 1941, the granting of concessions on petroleum and
other hydrocarbons was prohibited. Though this amendment did not purport to affect certain petroleum concessions in favor of private parties that
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existed at the time of its enactment, a 1960 amendment to the Constitution
terminated existing petroleum concessions and provided that only the Nation, through Petr6leos Mexicanos (Pemex) could operate in the industry.
The role of private enterprise is now limited to the performance of certain
services under contract with Pemex.
Contracts for these services must be paid for in money, and in no case
may the contractor receive compensation by way of royalties or participation in production. Though neither the law nor its regulations seem to
impose any limitation on foreign investment insofar as the contracting
companies are concerned, in practice the organization of such companies
generally is not authorized unless approved by Pemex, and it appears that
Pemex requires that contracting companies be controlled by Mexicans,
although numerous exceptions appear to have been made in this regard.
24. Patents
The Mexican law covering this subject is the federal Industrial Property
Law and regulations thereto which became effective in 1943. Few rather
minor amendments to the Law have been made since 1943.
In view of the specialized nature of this subject, and the availability of
various English source materials to practitioners specializing in the field,
nothing more than some brief articles on the subject are listed herein,
which contain general descriptions that may be of interest to nonspecialists.
25. Property (including Real Property)
Mexican law makes the traditional civil-law distinction between "immovable" property and "movable" property. The lawyer in the United
States should not be easily led to assume, however, that such terms are
descriptive, in the ordinary sense of those words, nor that such terms are
the equivalents of "real" property and "personal" property, as understood
in the common law. The terms "real" and "personal" also have a different
meaning in Mexican law from that which we ascribe to the same words. As
an example, it is our understanding that the owner of a share of capital
stock has a "real" right under Mexican law (in the sense that it is deemed
to be a right in rem); on the other hand, the right is "movable" under
Mexican law but is not deemed to be "personal."
By way of further illustration, article 750 of the Civil Code for the
Federal District and Territories, in defining the properties that are considered "immovables," lists the following, among others: "machines, receptacles, instruments or utensils intended by the owner of real property,
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directly or exclusively for the industry or exploitation of the same"; "fertilizers intended for the cultivation of an estate, which are on the lands
where they are to be utilized and the seeds necessary for the cultivation of
the real property"; "animals which constitute breeding stock in rural estates, devoted totally or partially to cattle raising, as well as working
animals indispensable for the cultivation of the real property, while they
are devoted to that purpose"; and "rolling stock of railroads."
And articles 752 et seq. of the same Civil Code, in defining "movables,"
provides that properties are such by their nature or by provision of law.
Included in the definition therein of "movables by nature" are objects that
may be transferred from one place to another, whether they move by
themselves or by the effect of an external force; and as "movables by
operation of law," obligations and rights or actions having as their object
movable things or sums that may be demanded by virtue of a personal
action; shares of stock in associations or companies, although such associations or companies own "immovable" properties; ships of all kinds; materials that proceed from the demolition of a building and those collected to
repair it or to construct a new building, so long as they have not been
employed in the construction; copyrights; and, in general, all others that
are not considered by law as "immovables."
Provisions governing property rights, generally, may be found in the
Second Book of the above cited Civil Code, which has subdivisions with
titles relating to possession, ownership, use and enjoyment, servitudes, and
prescription or limitation of rights relating to property.
The United States lawyer should also be particularly aware of provisions
in article 27 of the Constitution relating to ownership of land, in general,
and prohibitions and restrictions with respect to the ownership thereof by
5
foreigners.
26. Public Utilities
Mexican law or governmental practice entirely prohibits foreign investment in some areas of public utility service, and in other areas foreign
investment is restricted to minority positions. At least one field, namely,
the "generation, transmission, transformation, distribution and supply of
electric power" for public service purposes, is a governmental monopoly
which is entirely barred to private enterprise by virture of a 1960 amendment to the Constitution.
5

See discussion in this connection, supra under subdivision 2 (Agriculture), and infra
under subdivision 29 (Trusts (including "Fideicomiso")).
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27. Securities
Mexican corporations may issue various classes of shares and debentures. The same may be offered to the public and be in negotiable form.
Transactions with respect to such securities may be effected through a
stock exchange (bolsa de valores).
28. Taxation
Under article 73 and other provisions of the Constitution, the federal
government has exclusive authority to tax in certain areas. In other areas
the federal and state governments have concurrent taxing jurisdiction. In
the concurrent areas, the federal government discourages concurrent state
taxation by allocating a portion of the federal tax revenue to states that
renounce their taxing rights with respect to the field covered by the specific
federal tax. Political subdivisions of the states, somewhat similar to our
counties and parishes (which are called municipios), have no taxing authority. The state and local governments are dependent to a great extent on
participations or assistance from the federal government.
Federal taxes are the more important and include the federal income tax,
the commercial gross receipts tax, and taxes on foreign commerce, as well
as other taxes of lesser significance. The most important state taxes are on
real property, but state taxes are also imposed on commerce and industry
and on interest or other proceeds of capital invested within the state.
Because of the complex and rather detailed nature of the various taxes
involved, as well as the need to be current in a field which is particularly
subject to change from time to time, no further statement is ventured
herein other than to refer the reader to the various works listed in the
Bibliography, particularly those that are maintained up-to-date by
loose-leaf supplements or new editions.
29. Trusts (including "Fideicomiso")
Mexico adopted this institution from the common law system, but it has
not been utilized or developed fully. It has been used in Mexico mainly as
a device to enable aliens to have the beneficial ownership of land in the
so-called "prohibited zone" and also as a device to secure loans. A Mexican trust may be created inter vivos or by will with respect to real or
personal property, other than rights which are of a strictly personal nature.
One of the principal differences between the Mexican trust and its
United States counterpart, is that in Mexico only banking institutions may
act as trustees. Matters pertaining to this subject are governed by the
General Law of Negotiable Instruments, and Credit Operations together
with the General Law of Credit Institutions and Auxiliary Organizations
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and, with respect to beneficial ownership of land in the so-called "prohibited zone," by the Federal Executive Decree of April 30, 197 1.6
30. Wills and Estates
The Civil Code for the Federal District and Territories provides for two
classes of wills: ordinary and special. Ordinary wills include the following:
(i) public-open, (ii) public-closed, and (iii) holographic. Special wills may be
(i) private, (ii) military, (iii) maritime, and (iv) wills made in a foreign
country. Some of the characteristics of each of these wills may be briefly
mentioned. Thus, the two types of public wills are ceremonial instruments
that require a Mexican notary public and three witnesses. The principal
difference between them is that in the case of a public-closed will, the
testator exhibits a sealed envelope to the notary public in the presence of
the three witnesses, declaring that it contains the testator's last will.
The holographic will must be dated, wholly handwritten in duplicate by
the testator, the testator's fingerprints must be placed on each page, and the
original must be placed in a sealed envelope and deposited in the appropriate registry office. The private will is a nuncupative instrument that may
be made only in certain cases of emergency and before witnesses, when the
testator is unable to make an holographic will. In the last three types of
special wills, military commanders, ship captains and Mexican Consuls
substitute for the Mexican notary public. Article 1296 of the Civil Code
expressly prohibits the execution of joint and mutual wills.
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Appendix
Decree Authorizing the Ministry of Foreign Relations
To Grant to National Credit Institutions Permission to
Acquire, as Trustees, the Ownership of Real Property
For Industrial or Tourist Purposes Along the International Boundaries and the Seacoast.
In the margin the National Seal: United States of Mexico. President of
the Republic.
Luis Echeverria Alvarez, Constitutional President of the United States
of Mexico, in the exercise of the authority vested in him by Paragraph I of
Article 89 of the Political Constitution of the United States of Mexico, and
Whereas:
The Congress of 1917, which drafted the Constitution, being zealous of
the sovereignty of the National Territory, inserted in the Supreme Law, the
absolute prohibition for foreigners to acquire direct ownership of lands and
waters located within a zone 100 kilometers along the international boundaries, and 50 kilometers along the seacoast;
It is the prerogative of the Federal Government to watch over and to
maintain the integrity of the National Territory, as well as to observe and
see that the Constitution of the United States of Mexico and laws derived
therefrom are observed:
It is imperative to sustain and accelerate the industrial and tourist
development of the border and coastal zones of our country and to assure
that the development program is undertaken in strict compliance with the
principles of the Constitution and applicable laws, and that foreigners in no
case acquire the direct ownership of land or rights in rem.
Further, it is advisable to eliminate various subterfuges which have been
used as a means of circumventing the Constitutional prohibition on foreigners acquiring direct ownership of lands and waters in the prohibited zones,
and especially, the intervention of Mexicans who lend their name or simulate various contracts and legal acts:
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Trusts, as contemplated in our legal system, insofar as it allows the trust
institution, while retaining the direct ownership of the property held in
trust, to grant to the beneficiaries of the trust the temporary use and benefit
of said property, constitutes adequate means for promoting the industrial
and tourist development previously mentioned, with strict compliance of
the Constitutional provisions;
Since the Decree adopted on May 22, 1937 by General L~izaro
CSrdenas, President of the Republic, and the Decree of General Manuel
Avila Camacho, President of the Republic, adopted on August 6, 1941, the
trust had been used in various forms, to permit foreigners the use and
benefit of real property in the border and coastal zones, without having
formulated a definite policy up to now for establishing the limitations and
conditions for their authorization;
Further, the credit institutions authorized to act as trustees may realize
substantial revenue through the .issuance of Certificates of Participation,
secured by real property, which represents for the beneficiaries, solely the
use and benefit of the real property held in trust, without the transfer, in
any case, of ownership or the creation of rights in rem.
It is the intent of the Executive Authority vested in me that, within the
norms established by the Constitution of the United States of Mexico, the
Ministry of Foreign Relations may authorize the establishment of trusts of
this kind, subject to the prior opinion of the Intersecretarial Consulting
Commission, which will be given following its study of the economic and
social benefits which the establishment of such trusts by National and
private credit institutions, may represent for the Nation; said institutions
shall retain, in all cases, the ownership of the real property.
I therefore hereby issue the following

Decree
FIRST:

The Ministry of Foreign Relations is hereby authorized, in the exercise
of the discretionary powers granted to the State in Section I of Article 27
of the Constitution of the United States of Mexico, to determine in each
case the advisability of granting National credit institutions the permission,
referred to in Article Second of the"Organic Law of Section 1 above
mentioned, to acquire as trustees the ownership of real property, -for
industrial or tourist purposes, located within a zone 100 kilometers along
the international boundaries and 50 kilometers along the seacoast, provided
that the purpose of said acquisition is to permit the beneficiaries solely to
have use and benefit of said properties without creating rights in rem
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thereon. Said institutions may issue for this purpose Certificates of Participation secured by said properties, which shall be registered and
non-redeemable.
SECOND:
When, in the judgment of the Ministry of Foreign Relations, the nature
and character of the trust transaction makes it desirable that a private
credit institution act as trustee, said Ministry may authorize the establishment of the trust, subject to the conditions it may expressly set forth
and provided the public interest is safeguarded.
THIRD:
An Intersecretarial Consulting Commission is hereby created, which
shall be composed of representatives of the Ministries of Foreign Relations, who shall be the Chairmen of Interior, of Finance and Public Credit,
of Industry and Commerce and of the Tourist Department; this Commission shall have for its principal function the issuance of opinions on applications forwarded to it by the Ministry of Foreign Relations for the establishment of the trusts referred to in previous paragraphs, after considering
the economic and social aspects of such operations.
FOURTH:
In the trusts referred to in this Decree, the trust institution shall always
retain the ownership of the real property; shall have the authority to lease
said real property for periods not to exceed 10 years; the duration of the
trust shall in no case exceed 30 years; upon its termination, the trust
institution may only transfer the ownership of the real property to persons
who, in accordance with the laws in force, have the capacity to acquire
them. The Federal Government reserves the right to verify, at any time,
that the purposes of the trust are being fulfilled.
FIFTH:
The Certificates of Participation which may be issued as a consequence
of the trust, shall convey to the beneficiary solely the rights stipulated in
Paragraphs a) and c) of Article 228-a and Article 228-e of the General Law
of Negotiable Instruments and Credit Operations, without granting to their
holders a proportionate share in the ownership of the property held in
trust: they shall be registered and non-redeemable and will constitute the
right to the proceeds derived by the trustee from the property, as may be
provided in the issuing document, and to the net proceeds realized from the
sale by the trust institution and to the person with legal capacity to acquire
the property held in trust.
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SIXTH:
The permit from the Ministry of the Interior, referred to in Article 7 1 of
the Immigration Law, and Article 14, Paragraph 7 of its Regulations, to
allow foreigners to acquire rights under the trust, shall not be required,
since these rights do no constitute rights in rem.
Transitory Clause
This Decree shall become effective on the date of its publication in the
Federal Daily Gazette.
Issued in Mexico City, at the residence of the Federal Executive, on
April 29, 1971.
(Signed)
Luis Echeverria Alvarez
Emilio 0. Rabasa
Mario Moya Palencia
Hugo B. Margain
Carlos Torres Manzo
Agustin Olachea Borb6n

President of the Republic
Minister of Foreign Relations
Minister of the Interior
Minister of Finance
Minister of Industry and Commerce
Head of the Tourist Department

Published April 30, 1971.
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